CORPORATIONS may be reorganized both under Chapter X and Chapter XI of the revised Bankruptcy Act.' Chapter X is reorganization in the grand manner. It represents the response of its draftsmen to the great reorganization cases and to the atmosphere of melodrama and importance which colors all discussion of them. The Wabash, the Monon, the St. Paul; Bogert and Furlaud and Boyd -for readers of the law reviews and the United States reports, these are words to conjure up "an alluring picture of shady characters, with diamond rings on their fingers, . . . sitting with lips glued to the telephone and weaving their nefarious webs around the world .
XI of the revised Bankruptcy Act.' Chapter X is reorganization in the grand manner. It represents the response of its draftsmen to the great reorganization cases and to the atmosphere of melodrama and importance which colors all discussion of them. The Wabash, the Monon, the St. Paul; Bogert and Furlaud and Boyd -for readers of the law reviews and the United States reports, these are words to conjure up "an alluring picture of shady characters, with diamond rings on their fingers, . . . sitting with lips glued to the telephone and weaving their nefarious webs around the world .
-2 As a device for protecting the participants in reorganization from each other, Chapter X is in every way an improvement upon its predecessors, the equity receivership and the Section 77B proceeding. Its ritual is more complex and impressive, its substance more satisfying, its promise of protection to investors more emphatic. Chapter XI, on the other hand, has about it the grubbiness of bankruptcy. It provides a cheap and practical method of settlement, based on the history of composition in bankruptcy, for poor debtors whose estates cannot afford the expense of an elaborate public ceremonial, No one will look to Chapter XI as a theatre for the glamor and high language expected of spectacular proceedings under Chapter X.
In its large way, Congress intended Chapter X for the reorganization of big corporations, and Chapter XI for the relief of small debtors, incorporated and unincorporated. But the forty-odd experts who worked eight years revising the Act omitted from it any formula for determining which corporate debtors should be rehabilitated under Chapter X and which under Chapter XI. As things stand, Chapter X and Chapter XI THE YALE LAW JOURNAL Committee Study.' Despite shortcomings, Chapter X is the most substantial achievement of the new Act, and its innovations of procedure should operate materially to change results in corporate reorganization. ' The reforms of Chapter X are designed in the first instance to maximize the protection given creditors in the process of reorganization and in the reorganization .plan. Public officers and agencies -the judge, the trustee and the Securities and Exchange Commission -are to dominate the proceedings; management and committees controlled either by management or by the house of issue find the area within which they may act to press their interests correspondingly reduced in size and importance. But the chapter promises to do more than restore the balance of bargaining power in reorganization, in favor of creditors as against management. There is a public interest not only in the "fairness" of reorganization plans, but in their financial content. Chapter X represents a vague and feeble effort, but an unmistakable one, to declare an affirmative policy with respect to some of the economic and managerial problems of reorganization. 8 Chapter XI, on the other hand, is the achievement of a campaign carried on by the National Association of Credit Men and other groups of creditors' representatives expert in bankruptcy.' Their business of representing trade creditors in small and middle-sized commercial failures is an important element in the background of the chapter. Their technique has been to conduct a central information and credit-clearing bureau, from which news of the impending financial difficulty of a debtor is forwarded. Once warned, creditors may either act independently or authorize the credit bureau to act for them. Usually a sufficient number of claims are marshalled to give the creditors' organization command of any subsequent proceeding. It then takes charge of negotiations for composition, and often runs the business as custodian during the period of settlement. The process of liquidation goes on entirely out of court, 6. REPORT . Seven parts have already been published; an eighth is soon to appear. The study will hereafter be cited as S. E. C. REPORT. Justice (1038) though proceedings are initiated by using whatever legal device-common law or statutory assignment for the benefit of creditors, power of attorney, trust mortgage or receivership -is locally most convenient or customary. 0 "Friendly adjustment" is the slogan of such groups. Their interest is in the preservation and protection of informal, inexpensive methods of dealing with the insolvency of smaller enterprises, and they point to dividends higher than in bankruptcy, and to frequent rehabilitation of the debtor business as the advantages of their system. They want to retain a lucrative practice in the administration of debtors' estates. But their out-of-court procedure possessed tAo inherent weaknesses. The debtor and his property could never be immunized from the threat of involuntary bankruptcy, and dissenting creditors could rarely be forced to accede to a scheme postponing liquidation in favor of extension and continuation of the business."' Chapter XI, created by the spokesmen of the Credit Bureaus in the National Bankruptcy Conference,' eliminates both these defects, and it gives the creditors' representatives almost everything they want."" Under Chapter XI a debtor, or the organized creditors' groups controlling the debtor, should have almost complete autonomy in the administration of the estate, and in the control of negotiations for settlement. Practical, swift and economical relief is provided for small debtors, through a simplified procedure adapted from Sections 12, 74 and 77B.
The provisions of Chapter
But if large corporations or corporations with widely held securities can obtain relief under Chapter XI, even in a limited class of situations, the creditors groups who sponsored Chapter XI will have more than they bargained for, and the reformist aims of those who drafted Chapter X will be defeated. The courts and the Securities and Exchange Commission, to say nothing of creditors, will almost surely try to prevent such a use of Chapter XI. 4 For Chapter XI offers tremendous advantages of procedure and of result to corporate management, and to the security interests usually held by management. Those advantages seem specially tempting when contrasted with the closely supervised reorganization system provided by Chapter X.
Reorganiation Procedure nder Chapter X and Chapter XI As applied to larger corporations or corporations with widely held securities, Chapter XI anthologizes the evils of procedure and short- 10. See Comments (1937) 14. As to the position taken by the S.E.C., see p. 1363, infra.
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comings of scope and purpose, long recognized in earlier forms of the reorganization proceeding, which Chapter X is designed to remedy. It was, for example, a defect of the equity receivership as a vehicle for the reorganization of larger corporations, and to a lesser extent of Section 77B, that the management of a debtor corporation had great power to control the proceedings and to mislead or coerce its creditors and the judge into accepting its plan.' Chapter X eliminates or controls, and Chapter XI preserves or ignores, most of the weapons traditionally used for these purposes-the debtor-in-possession, or the friendly receiver or trustee; the protective committee operating under a deposit agreement; the reorganization managers, usually identified with the management or its bankers; the lists of creditors controlled by management or by banking groups friendly to management; the opportunity for soliciting assents before the court passed on the fairness of the plan; the absence of supervision over the representations made by those soliciting deposits or other forms of assent.
Procedure of Preparing a Plan under Chapter X.
Chapter X requires the appointment of a trustee where the debtor's fixed and liquidated indebtedness is more than $250,000.10 The trustee cannot be hand-picked by the debtor; he is to be "independent," and the judge's discretion in choosing him has been enlarged." The trustee under Chapter X is an important functionary, charged with jobs formerly done by reorganization managers, protective committees, private detectives, and the 77B trustee, and with some jobs formerly not done at all. During the first part of the period of administration the trustee, aided by a power of exanuination,' 8 is to investigate and report on the business and financial condition of the debtor, and to express an opinion on the desirability of continuing its business.' An effort is thus made to base the plan of reorganization on a thorough and disinterested study of the economic problem presented by the insolvency. Further, the trustee is to report on facts ascertained by him pertaining to fraud, misconduct, mismanagement and irregularities, and to causes of action available to the estate. 0 Elaborate provision is made to minimize the influence of management in the drafting of the plan. Plans or proposals for plans may be submitted to the trustee by creditors and stockholders ;21 the trustee then prepares 15. See S. E. C. REPORT (Part I) 868 ct seq. 16. § 156. 17. § § 156, 158. 18. The power to examine officers and directors and other persons cannot be exercised unless "the judge shall so direct." § 167(2).
19. § 167(1) and (5). 20. § 167(3). For the experience with mismanagement investigations under § 77, see (1937) 47 YALE L. J. 285.
21. § 167(6).
[Vol. 48: 1334 1338 a plan, which is considered at a hearing, together with objections, amendments or separate plans proposed by the debtor 2 2 or by any creditor or stockholder.' At this hearing, as at others, the indenture trustee and any creditor or stockholder has a right to be heard. 2 Thus nine-tenths of the complicated drama of intervention in reorganization is avoided, for under Section 206 minority interests may air their objections in court early enough in the proceedings to have a real opportunity to prevent acceptance of the plan either by the judge or by the parties in interest.2 In this process of urging plans on the trustee and the court, creditors may act together. 2-The co~perative activity of minority groups is facilitated by the provisions of the Act relating to listsY' The court may require third persons, such as paying agents or the house of issue, to disclose lists of a debtor's security holders; it may refuse the inspection of such lists only to creditors or stockholders who have become such within three months of the filing of the petition. 28 But the group activities of creditors or stockholders are subject to strict controls. Deposit agreements and other documents defining the terms of an agency for security holders may be examined; the court may restrain the exercise of any power found to be unfair or inconsistent with public policy. 2 The Securities and Exchange Commission may be allowed to become a party 25. In equity the dissenter, in order to get the attention of the court before the confirmation hearing, at which time overwhelming majorities were brought to bear uprn the judge, sought to intervene at some earlier stage in the proceedings. If he ;as a bondholder, he was met with the answer that he ias adequately represented by the indenture trustee; if a simple creditor, by the receiver; if a stockholder, by the management. Despite the patent unreality of these contentions, intervention was usually denied, unless some fraud could be shown. See Mfoona's BANKRUPTCY MANUAL (1939) 549-50, and cases cited. Little change in intervention rules followed the pasmage of Section 77B. Except for the specific issues on which creditors and stoddolders were given a right to be heard [ § 77B (c)], intervention was regarded as necessary. It has been argued that intervention under Chapter X should be allowed at least as freely as under Section 77B (See MooRE, op. cit. supra, at 561) , but the enlarged right to be heard conferred by § 206 will make this issue less important under Chapter X than in the past.
26. § 209 permits creditors to act in person, by an attorney at la%, or by a duly authorized agent or committee. 27. H9 164, 165, 166. 28. § 166.
29. § § 211,212.
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for all purposes in the proceeding except appeal. 30 It is already clear that as a party the Commission polices the proceeding with some vigor. Its presence should serve negatively as well as affirmatively to reduce the chance that the plan confirmed will be unfair to creditors or defective in the provision it makes for the financial future of the debtor enterprise. After the hearing on the plan or plans proposed by the trustee and by other parties, and before the judge approves them, he may submit plans which he regards as worthy of consideration to the Securities and Exchange Commission for an advisory report. He must submit plans for such a report if the scheduled indebtedness of the debtor is more than $3,000,000.3' After the filing of the Commission's report, the judge shall approve a plan or plans as "fair and equitable, and feasible," and the trustee or the debtor in possession shall submit approved plans to interested creditors and stockholders for acceptance.1 2 This submission by the trustee or debtor in possession must be accompanied by a barrage of documents designed to help the creditor or stockholder make up his mind. These documents are required by Section 175:
"(1) The plan or plans so approved, together with a summary thereof approved by the judge; (2) The opinion of the judge, if any, approving the plan, or plans, or a summary thereof approved by the judge; (3) The report, if any, filed in the proceeding by the Securities and Exchange Commission, as provided in Section 172 of this Act, or a summary thereof prepared by the Securities and Exchange Commission; and (4) Such other matters as the judge may deem necessary or desirable for the information of creditors and stockholders."
Except by express consent of the court, which in all probability will rarely be given, no one other than the trustee or the debtor in possession may solicit acceptances of any plan, or authority in any form to accept any plan, until after the creditors and stockholders have received the envelope contemplated by Section 175; "and any such authority or acceptance given, procured, or received by reason of a solicitation prior to such approval and transmittal shall be invalid . 1340 [Vol. 48: 1334 Chapter XI proceedings are voluntary, and the debtor must file a proposed arrangement with his petition. The appointment of a custodian is discouraged. It is provided that upon the application of a party in interest the court may appoint a receiver, if necessary.a Presumably the applicant will have to show grounds of necessity comparable to those required under Section 2a(3), governing the appointment of bankruptcy receivers generally."a It is significant that Chapter XI, drafted by bankruptcy lawyers, provides for a receiver and not a trustee, for a receiver under the Bankruptcy Act has been an officer of limited authority, with less capacity for initiative than a trustee. The receiver may carry on the business and issue certificates of indebtedness,"' but he has no functions of inquiry, nor any duties in connection with drafting the arrangement. It is unlikely that receivers under Chapter XI will be appointed as often as trustees under Chapter X. And even where a receiver is appointed, the Act makes no provision for an investigation, a report, or a determination of the economic justification for continuing the business.
Creditors are afforded an extremely limited opportunity to influence the contents of an arrangement. So far as the words of the Act are a guide, they may not propose an arrangement, or alterations or modifications of an arrangement proposed by the debtor. Their role is to vote yes or no, and their choice is influenced by the chances of delay and possible loss which might follow rejection.3 8 Furthermore, acceptances of an arrangement may be obtained by the debtor before the filing of the petition." Creditors are given no protection in their function as voters comparable to the protection afforded them under Chapter X, 4 " or even under the former Section 12, governing 34. § 332. 35. Although §2a(3) has been revised so as to permit more frequent apliointment of receivers in bankruptcy, it is still necessary to justify the appointment by showing some special threat of loss to the estate unless receivers take charge. The phrase "if necessary" in §332 may mean something less than the requirement of §2a(3), as, for example, if creditors wish suit to be brought in behalf of the estate to set aside a fraudulent conveyance or a preference. Compare § §341, 343, 2a(3).
36. § § 343, 344. These powers may also be exercised by a debtor in possession. 37. See note 114, infra. By refusing to confirm any arrangement wvhich does not include suggested modifications, the court should in effect be able to bring about some amefidments. If the debtor is still recalcitrant, the judge possesses additional powers, discussed at p. 1361, infra. 
compositions. 4 ' And the creditor's vote is subject to another danger under Chapter XI. An arrangement may be confirmed by the court if accepted "in writing by a majority in number of all creditors or, if the creditors are divided into classes, by a majority in number of all creditors of each class, affected by the arrangement, whose claims have been proved and allowed before the conclusion of the meeting, which number shall represent a majority in amount of such claims generally or of each class of claims, as the case may be."
4
Since the arrangement as proposed or modified may provide differing treatment for different classes of creditors, the debtor apparently has considerable power, subject to the court's control under Section 351, tentatively to fix the division of creditors into classes for the purposes of the arrangement and its acceptance. In the light of Section 362, this grant empowers the debtor to change the political position of a creditor, by putting him into a larger or smaller class. Debtors may conceivably divide their creditors to weaken potential opposition or to bribe it into acquiescence.
3
Since arrangements under Chapter XI directly affect only unsecured debt, the term "classes" may mean something less restricted than the meaning given it under Section 77 or Chapter X. There, seemingly, classes can be recognized only with reference to the place of claims in the hierarchy of priorities. Y. 1917) . Under § 12a, a bankrupt could not offer a composition until be had been examined in open court or at a meeting of his creditors, and had filed in court a schedule of his property and the list of his creditors required to be filed by bankrupts. The provision was changed in order to allow the participants in an out-of-court adjustment, e.g., by way of an assignunent for the benefit of creditors, to forestall creditors who threatened to throw the estate into bankruptcy. If the creditors carry out their threat, the debtor can now counter with a Chapter XI petition, propose the identical plan which had been the basis of the interrupted negotiations, and file the consents that were obtained before bankruptcy intervened. See House Hearings, supra note 5, at 37, 38. It is possible in appropriate cases that protective committees will be used in Chapter XI proceedings;4 the Act gives the court no authority, save its general equity powers, to control their agreements or activities. Rival groups may take the field. The only e.press power the court has over creditors' lists is given by Sections 21a and 39a(3).' 9 It has so far been held that Section 21a is not enough to justify a bankruptcy court in requiring the disclosure of one committee's lists to a rival creditors' committee, and that the rival committee can derive no benefit from the referee's independent powers under Section 39a(3)."
§362(1)
The Court can pass on the fairness of an arrangement only after it has been approved by requisite majorities of creditors. The referee will thus be facing a fait accompli, like an equity receivership court passing on a plan at a hearing to confirm the master's report of tie sale." Before that point, and even before the filing of the petition, the debtor can solicit acceptances of his arrangement on any kind of representations, safe from the competition of solicitors for rival plans." It is entirely 1932 ), a creditors' committee sought to utilize § § 21a and 39a(3) to compel a rival committee to disclose its lists. The court held § 21a inapplicable on the ground that the lists bore no relation to the "acts, conduct or property of the bankrupt." It was admitted that the referee might have an independent power of compelling disclosure under §39a(3) but the court refused to place this power at the disposal of one of two rival committees. possible for a debtor to negotiate a settlement with a suitable majority of his creditors before filing a petition, and then use Chapter XT to obtain confirmation and discharge. Every phase of the procedure under Chapter XI bearing on the administration of the estate and the development of an arrangement is under the control of the debtor, or those controlling the debtor. Whether Chapter XI is used for large corporations or small ones, the system of reorganization it offers is unsatisfactory to creditors, except on grounds of economy and speed. Insofar as it is or can be used for large corporations, or corporations with publicly held securities, it has all the procedural weaknesses of the equity receivership and the 77B proceeding, and some new ones peculiarly its own.
• . ." An opinion of the General Counsel of the Securities and Exchange Commission, construing §77B(h) [in this respect comparable to § § 393 and 264] took the position that although the exemption applied in terms only after the issuance of the securities, it did not prevent the solicitation of approvals or acceptances (and the issuance of certificates of deposit equivalent to approvals or acceptances) before the court had approved the terms of the plan or the reorganized company had issued the securities. S. E,. C. Securities Act of 1933 , Release No. 296 (Feb. 15, 1936 It has been suggested that the Commission might change its construction of the scope of this exemption, in view of the absence under Chapter XI of supervision over the solicitation of acceptances, to require registration of any security to be issued in arrangement proceedings, before acceptances of the arrangement proposing its issuance can be solicited. But acceptances could be solicited under § 77B before a plan was approved or even before a petition was filed. The suggested view would negate the exeniption of § 393 and 264, and the provisions of both chapters allowing acceptances to be solicited before approval of the plan, § § 336(4), 176. [Throop and Lane, supra at 105: "the exemption from registration afforded" by § 77B (h) to securities issued in reorganiization "would be a hollow form if the solicitation of requisite approvals and acceptances could not be engaged in without registration."] Even if the prevailing construction of § § 393a(2) and 264a(2) should be changed. the securities to be issued in most cases under Chapter XI will be exempted from the provisions of the Securities Act of 1933 under §3a(9) of that Act, exempting "any security exchanged by the issuer with its existing security holders exclusively where no commission or other remuneration is paid or given directly or indirectly for soliciting such exchange." And in the comparatively rare Chapter XI case which does not fit §3a (9) 
COMPETING SYSTEMS OF REORGANIZATION 1345

Plans of Reorganization under Chaptcr X anid Chapter XI
The basic objection to reorganization in equity and under Section 77B was the result reached: plans of reorganization were consistently approved which favored junior interests represented by management at the expense of senior creditors. 0 2 True, there were decisions by the Supreme Court and by circuit courts of appeals, demanding a better order of things. But these were bolts from the blue, occasionally visited upon a feckless sinner, and without much influence on the daily habits of the reorganization bar." Reorganization plans, like other judicial determinations, are a function of the system of procedure used in framing them, and the procedure in equity receivership (to a lesser extent in 77B proceedings as well) permitted management groups to retain positions of almost irresistible importance. They controlled, or at least contributed decisively to the flow of information into the record, and to the courts' impression of the debtor's business. They had a considerable nuisance value, and material advantages in the competition for creditors' votes.'t It followed that they were often able to convince creditors and the court that they should be given a larger share in the reorganized enterprise than they deserved in terms of legal rule.
Under Chapter X, all this is to be changed. The revolutionized procedure of Chapter X should take the balance of power in reorganization away from management. The Supreme Court's theory of reorganization is no longer an abstraction to be ignored in fie practical confusion of a reorganization case. The Securities and Exchange Commission now stands by to repeat the lessons pronounced by appellate judges in the pre-natal stage of a plan's history. The trustee and the judge are reminded of the rules before the plan can be drafted, approved or submitted to security holders. Reorganizers will be forced at least to bow to orthodoxy throughout the period in which a plan takes form. And trial judges, drilled in the true faith by cases to which the Commission is party,. may be expected to preach it fervently to the litigants in lesser proceedings. 
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The rules which are thus to be given renewed vitality have been vigorously restated. Reorganization under Chapter X, it is proclaimed, will be reorganization according to a very minatory version of the Boyd case gospel." Valuation will be employed to foreclose the interests of junior classes of creditors and stockholders, and no securities are to be given any class unless all prior classes are "fully compensated." In terms of this theory of reorganization, the sacrifice of readjustment to the insolvency must fall first on stockholders, then on the next higher class of claimants, and so on, until capitalization is reduced at least to the value of the enterprise as a going concern.
As a basic canon of reorganization draftsmanship, the Securities and Exchange Commission's construction of the Boyd case doctrine has substantial support. The Supreme Court, however, has not discussed the problem intelligibly since 1 9 1 3 ,"' and then its decision was so Delphic, with implications so at variance with habitual practice, that the tea-cups have rocked ever since whenever lawyers tried to explain what the Court said.- 7 Northern Pacific Railway Company v. Boyd, like most of the earlier cases, was concerned with the practice in reorganization of leaving smaller unsecured claims out of the plan, to be settled privately, for cash, while "In order to test the fairness of a reorganization plan, it is first necessary to arrive at an estimate of the value of the property. The primary factor, in arriving at this estimate is a capitalization of 'reasonable prospective earnings.' This 'Value' is then to be divided among the various classes of security holders and claimants in the order of their priority. Each class must obtain a 'completely compensatory' allotment of securities in the reorganized company before any participation can be allowed to a junior class. [Vol. 48-1334 1346 bondholders and stockholders divided the securities of the new company among themselves. The practice was denounced as a fraud on creditors, seemingly because stockholders were given a share in the control or a chance of profit or a claim to tle assets of the reorganized enterprise, while some creditors received less than 1007 of their claims! g Two themes in the Boyd case opinion seem to have contributed most to the contemporary form of the Boyd case doctrine.
On the one hand, the Court said that the value of the property had nothing to do with the fixed principle of equity represented by the decision. "The invalidity of the sale flowed fiom the character of the reorganization agreement regardless of the value of the property, for in cases like this, the question must be decided according to a fixed principle, not leaving the rights of creditors to depend upon the balancing of evidence as to whether, on the day of sale the-property was insufficient to pay prior encumbrances. ' " In that phase of its opinion the Court was concerned with preserving in the plan the relative position of the old securities with respect to each other. The priorities established in the hierarchy of old claims had to be translated faithfully into the capital structure of the new company, although it was clear in the Boyd case, and repeated in later ones, that no real simplification of corporate structure could ever be accomplished unless the hierarchy of old claims was modified by giving the holder of the prior claim more of the same class of securities given the holder of a lesser one.G 0 In any event, it has been said that no junior class could receive anything until senior classes were "completely compensated" " -a phrase which seems to mean at least that the prior class must be given securities equal in face amount, par or stated value to the face amount, par or stated valie of its old ones;"2 perhaps the words mean also that an effort will be made to save the priority of claims to income." 3 Market values are not much consulted in these comparisons. 
Although valuation was expressly discarded in this part of the opinion, in favor of a fixed principle of preserving priorities, it reappeared, a little inarticulately, in later passages. The "fixed principle" of relative priority would have made reorganization impossible, if it had not been coupled with a foreclosure device based on valuation. Since the relative positions of old security holders and other claimants had to be preserved -and "preserved" meant "fully compensated" -capitalization could never have been reduced in reorganization unless some groups of claimants were given no place in the new enterprise. The value of the debtor's asset's at the time of reorganization became the fact which was used to accomplish such foreclosures. It was regarded as entirely fair to exclude from reorganization claimants whose interests the court found to be without value at the time of reorganization. Conversely, it was early indicated that it was unfair to exclude a class of claimants from a reorganization plan when the debtor's property was valued at more than the amount due on prior claims. And evidently the junior class could insist not only on being included in the plan, tinder such circumstances, but on being given the equivalent of everything then available to satisfy its claims. 4 Valuation thus offered a formula for determining which claims against a debtor corporation could be excluded from its reorganization.
The doctrine grew. If it was not unfair to exclude a claim from reorganization as valueless, it became almost compulsory to do so, for reasons that were indicated, if not fully developed, in the Boyd case itself. The Boyd case was a creditor's bill to reach property unavailable to the levy of execution. Boyd was trying to obtain what was given to stockholders: property interests which should have been given to him as creditor. Those interests consisted of the road itself subject to the mortgages securing the bonds of claimants prior to Boyd." The Court indicated in the Boyd case that what the stockholders received was of value, and not a worthless gift of securities," 0 the implication being that if the road had been (1913) . In several earlier lower court cases, an opposite view was asserted. Since the liens against the road exceeded its value, the reorganizers argued that there was no equity either for unsecured creditors or for stockholders, and that un- 1348 [Vol, 48: 1334 insolvent 6 " the creditor's bill might have been dismissed. The conclusion in the Boyd case that the stockholders received property of value was fortified by the fact that after reorganization in that proceeding, but before the appeal was heard, the railroad paid excellent dividends on the stock given the old stockholders. But the Court used significant language in explaining its conclusion:
"It is insisted, however, that not only the bid at public outcry, but the specific finding in the Paton case, established that the property was worth less than the encumbrances of $157,000,000, and hence that Boyd is no worse off than if the sale had been made without the reorganization agreement. In the last analysis, this means that he cannot complain if worthless stock in the new company was given for worthless stock in the old. Thus the court's finding of valuation served another function, the significance of which grew with the development of judicial control in reorganization. In the name of the policy against watered stock, the finding of value limited the total capitalization of the new enterprise. A valueless claim had to be eliminated to prevent the issuance of watered stock, unless its holder paid an assessment." 0 And then the new claim could be represented on the balance sheet only by the amount of the assessment. Even if the use of no-par stock in some states permits reorganizers to avoid the watered-stock phase of the Boyd case doctrine, Mr. Justice Lamar's opinion contains another dictum of equivalent effect. "If the value of the road justified the issuance of stock in exchange for old shares, the creditors were entitled to the benefit of that value, whether it was present or prospective, for dividends or only for purposes of control." 7 Junior claimants cannot even be given stock which is worthless from a balance sheet point of view, so long as prior claimants are not "fully compensated."
If certain claimants cannot be excluded from the reorganization because their claims have value, in terms of a valuation sanctified as a finding; if those claimants have to be "fully compensated," at least as to the face amount of their claims, before junior claims can participate at all; and if the court is vigilant to prevent the issuance of watered stock, the par or stated value of whicl would force total capitalization 70. 228 U. S. 482, 508 (1913) .
over the level fixed by the finding of value, it is easy to see how the "strict priority" theory of reorganization emerged, and found support in the uncertain language of the Boyd case. The key place of valuation in the reorganization system provided by Chapter X of the Bankruptcy Act has been acknowledged. It is provided by Chapter X, following Section 77B, that if the debtor is insolvent, stockholders may not participate in the proceeding, nor need they be consulted for their views on the plan; and the plan need make no provision for them.
71 By analogy, the view has been taken that the reorganization court may by valuation also foreclose junior classes of creditors from all participation in the reorganization, and in relatively easy cases this has been done. 7 2 Valuation for the purposes of excluding classes from a reorganization, however, presents problems of real difficulty, especially for larger corporations, the assets of which cannot be "sold", in any practical sense, except to its creditors. It has been said that estimates of earnings are the proper basis for valuations in reorganization proceedings.
73 But estimating future earnings, and agreeing on an interest rate at which to capitalize them, is no less empirical a process than estimating reproduction cost; so far the use of estimated earnings has been generally approved as the key to valuation for purposes of reorganization, but only in cases which did not venture to rely on earnings as exclusive evidence of value. 4 And so far the courts have been gener- 74. The usual procedure is for the court to mention in passing all possible evidence of value, reproduction cost, historical cost, earning power, salvage value, etc., and then to accept a capitalization which compromises with all the figures. The courts say that they regard earning power as the basis of valuation for purposes of reorganization. In fact, however, they have so far generally failed to carry out the implications of that view; ous in their estimates of value, so that the facts relating to valuation have not often been contested in reorganization cases. 7n None of the decisions now recorded will prevent junior classes from insisting on relatively long and expensive valuation proceedings; they therefore leave to such groups part at least of their traditional nuisance value, which can be asserted by contesting the valuation on which reorganization is to be based." Whatever the merits or demerits of the doctrine of strict priority, 7 " it is simple to administer, save for the basic problem of valuation itself, and will apparently be regarded as implied by, or consistent with, the main judicial precedents. 7 " In the hands of energetic judges, it should serve to hasten reorganizations, and to make them more drastic. Both ends are socially useful. Quicker reorganization proceedings would reduce a burdensome and unproductive social expense. More drastic reorganizations, if coupled with a sensible minimization of debt in the to our knowledge, no court has chosen an interest rate, used it to capitalize earnings averaged over a given period and established the capitalized figure as the maximum valuation that will be permitted. For cases which consider factors of value in this indecisive way, see In re Genesee Valley Gas Co., S. E. C. Holding Co. Act Release lNo. Nor is this tolerance confined to district judges. In the course of a defense of earning power as the paramount factor in valuation for reorganization purposes, Abe Fortas, formerly Assistant Director of the Public Utilities Division of the S. E. C., declared, "I think that it is only fair to permit a moderate amount of optimism to influence judgments as to earnings for this purpose. That is to say, reasonably prospective earnings are the criterion; and in my experience reasonably prospective earnings are always established at a higher rate than the past record of the company would indicate." Address, .rnpra note 55, at 8.
76. On possible complications of valuation in railroad reorganization, and, inferentially, in the reorganization of other large corporations, see the statement of Robert T. 1935, and under Chapter X. 8 In all these cases junior interests suffer, and great deference is paid to the priority of creditors' claims. Assets are valued; capitalization is limited to the value of assets; and interests without value, in terms of the valuation, are eliminated, or practically eliminated. The trustees and the Securities and Exchange Commission are pursuing a more rigid policy in drafting and reviewing reorganization plans than that which prevailed in the lower courts under the old dispensation. Although administered with some flexibility, Chapter X has so far been given a gloss more orthodox, from the point of view of the Boyd case, than was previously thought "practical." 8
Chapter XI has very little connection with the Boyd case and its progeny. It provides simply that "an arrangement within the meaning of this Chapter shall include provisions modifying or altering the rights of unsecured creditors generally or of some class of them, upon any terms or for any consideration. cannot under this section modify the rights of secured creditors. It has been assumed or asserted that this provision also denies courts under Chapter XI any authority to deal directly with the interests of stockholders."' If the interests of stockholders cannot be altered, except perhaps by dilution (as when stock is given to creditors pursuant to an arrangement), it follows that the sacrifice of readjustment in Chapter XI proceedings must come entirely out of the hides of unsecured creditors. In short, Chapter XI seemingly requires the result prohibited by the prevailing interpretation of Chapter X. This is hardly a remarkable conclusion. Chapter XI is based mainly on the history of Sections 12 and 74."' Its philosophy is that of composition, not equity reorganization, and, as applied to corporations, these are historically distinct points of view about insolvency administration. True, an arrangement must be "fair, equitable and feasible," 80 words which were held in cases under Sections 77 and 77B to embrace the cluster of ideas associated with the Boyd case. 8 " But an arrangement must also be "in the best interest of creditors" and that phrase appeared in Section 12, and is found now in all the debtor relief sections and chapters of the Bankruptcy Act, except Section 77 and Chapter X.
3
The phrase "best interest of creditors" as applied to composition has, it has been suggested, some of the qualities of a term of art; there may be corresponding significance in the fact of its omission from the two real corporate reorganization chapters of the Bankruptcy Act. For seventy years a composition offer has been confirmed, as being in the best interest of creditors, if it offers them a consideration approximately equal to the amount they would realize in straight bankruptcy liquidation. 8 0 The words 84. "Chapter XI likewise affords no authority to compel changes in a debtor's ownership interest. It authorizes alterations in unsecured debts only . . ." Address of Samuel 0. Clark, Jr., Director, Reorganization Division, S. E. C., supra note 55, 4; Graham, supra note 4, at 154.
85. The chapter also contains elements derived from Section 77B. The legislative history of Chapter XI and the weaknesses of § § 12 and 74 are thoroughly discussed in MooRz's BAXNRUPTCY MANUAL (1939) 631 el seq.
86. § 356(2). "As a further point, if the doctrine of the Boyd case and its successors is still applicable to corporate reorganizations, as is commonly believed to be the case, it is inconceivable that such reorganizations can be 'fairly and equitably' consummated under Chapter XI, which as I said makes no provision for the alteration of equity interests as such." Address of Samuel 0. Clark, Jr., supra note 55, at 4.
87. See the cases cited supra, notes 79, 80. 88. §366(2) (Arrangements-Chapter XI); §472(2) (Real Property Arrangements by Individuals-Chapter XII); §656(a)(2) (Wage Earners' Plans-Chapter XIII). All these chapters also require that plaits enacted under them be "fair and equitable." 
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are read in a practical way; the composition offer may be less even than the liquidation-sale value of the assets, by the putative amount of administrative expenses. If creditors were offered by composition about what they might expect as the net result of bankruptcy, the composition satisfied the test of Section 12.
Compositions in bankruptcy have been effected in many business situations, by individual debtors and by corporations of all sizes." In the most common case, the debtor offered an immediate dividend in cash, furnished either by himself or by some third party who became a creditor of the refinanced enterprise."' Where the debtor was a corporation, and the lender the chief stockholder, 9 2 the money that made up the dividend could be compared to the cash assessment often demanded of stockholders in an equity reorganization. Strict application of the Boyd case doctrine would limit the participation of stockholders to the amount of the cash assessment. 93 But in a cash composition a greater interest was retained by stock. After composition, the balance sheet showed no debt at all, or, if the corporation accounted for the transaction as a loan, it showed a debt not greater than the liquidation value of the corporate assets. No matter how the composition was financed, or represented on the corporate books, its result was always to give old stockholders an equity represented by the difference between liquidation and full going concern values of the assets; and usually it did not disturb the old stockholders' control of the management. It was expressly understood that such values were to be preserved for the stockholders: "In the normal case, the bankrupt is impelled by vital interests, not only to make the offer promptly, but to expedite confirmation. Interruption incident to delay necessarily impairs the value of a business as a going concern." 94 Even more significant for present purposes are those compositions in which creditors were offered securities of the corporation, accompanied by little or no cash. Although the financial circumstances of the debtor companies are comparable to those found in many equity receivership reorganizations or Section 77B cases, 95 1354 [Vol, 48: 1334 more than is permitted them where Boyd case principles are applied. Time notes" 0 or bonds 0 7 may be offered to creditors; they may even be given stock in the enterprise,s with the old shareholders retaining the balance. While it is not clear that creditors can be offered securities the face value of which approximates a liquidation dividend, compositions are often confirmed though they award to creditors bonds or notes whose face value is less than 100%o of their claims. 9 " The stocdolders do not give up their stock, or exchange it for other stock, or pay an assessment on it. In the run-of-the-mill case involving the composition of an insolvent corporation, the stockholders' control is untouched, their expectation of dividends is immeasurably improved, and they retain from the beginning a balance sheet showing of a claim to assets. 1 00
It is apparent, if these cases mean what they seem to say, that any given situation of corporate insolvency looking to a continuance of the business would be resolved in one way-in favor of creditors-if the plan of rehabilitation is drafted in the light of equity precedents, and in another-in favor of stockholders-if a composition is permitted. Every case, arising under either chapter, presents the court with the necessity of a choice between the true faith of equity reorganization, on on the one hand, and the equally respectable ideal of composition, on tile other.
Yet the conflict may prove to be illusory. Its proponents do not claim that the interest of stockholders cannot be touched in corporate reorganizations; they do contend, however, that stockholders should not be entirely eliminated from plans of reorganization. Their position is that in the name of debtor relief and sweet charity reorganization plans should give some place in the new company to all members of the community of claimants grouped together in the old one. Standards of fairness are satisfied if the creditors and stockholders of the old company reappear in the new one in the order of their precedence. They do not rely on the thesis -familiar in composition cases-that the stockholders as owners of-the enterprise should be allowed in bankruptcy to settle with creditors for the equivalent of what the creditors would have received on liquidation. Their program depends rather on one of the strong traditions of equity, the tradition of mitigating foreclosure devices in favor of the poor debtor.
To some extent the "composition" argument is one of statutory construction. Thus comfort is drawn from the language of Section 216(1) of Chapter X: "A plan of reorganization under this chapter -(1) shall include with respect to creditors generally, or some class of them, secured or unsecured, and may include in respect to stockholders generally, or some class of them, provisions altering or modifying their rights . . . " The inference sought is that the section contemplates the confirmation of plans which reduce the claims of creditors, but not of stockholders, and there is evidence that a senator or two was vaguely aware of such a possibility.'
04 If this were a tenable view, Section 216(8), in connection with Section 179, would mean that a plan need not be approved by stockholders whose interests had no value, and need make no provision for them, but that some recognition might be given such groups, as poor relatives of the debtor, e.g., to prevent litigation. In other words, a plan would not be 102. The "composition" theory (with reference to § 77) has been most vehemently defended by Ernest S. [Vol. 48: 1334 unfair which gave something to holders of worthless stock, although they could not compel such treatment. But these ambiguities of the Statute are hardly overwhelming; and the decisions under Section 77B have strongly upheld the priority of creditors. It is too late to contend that the reorganization of corporations can ignore the canons of fairness which have evolved in the shadow of the Boyd case.' The efforts so far made to distinguish In re 620 Chuirch Street Building Corporation are not convincing. The Church Street case involved the reorganization of an apartment house. There were $455,000 in first mortgage bonds, and the property had an appraised value of $245,000. The plan was not submitted to junior creditors or stockholders, and made no provision for them. The Supreme Court held that there was no need to consult them, or give them new securities, because their interests were without value. One spokesman for the composition party tried to evade the force of the decision by claiming that the petition for certiorari presented only the issue of whether junior lien creditors could be excluded from the plan, without their consent, not the principle of composition under Section 77B. 0 0 But these are not separate problems: a decision on the first decides the second.
There may be a more practicable resolution of the apparent conflict between the composition part of the heritage of Chapter XI, and the notions of fairness expressed in reorganization cases effected through equity receivership and Section 77B.
The premise which underlies all notions of fairness in the administration of insolvent estates is that creditors may have all the non-exempt property of the debtor, or its value. Various metaphors are used to identify and explain the proposition. The property of an insolvent, especially of an insolvent corporation "belongs to" or "should be devoted to," or is a "trust fund for" the creditors, secured or unsecured. It is thought that there is a constitutional sanction which requires the debtor's property, or its value, to be given to the creditors, 107 the idea of valuation of course being the saving ambiguity in the formula.
105.
The long list of recent 77B cases in the circuit courts of appeals, cited mispra note 79, are committed to the proposition that the equity rules clustering about the Boyd case apply in 77B proceedings. While the Supreme Court has not as yet spoken definitely, the 62 Church Street case is inconsistent with a "composition" theory of reorganization. The identification of § 77 as a "composition" statute in Continental Illinois Nat. 
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In most cases, this purpose was satisfied by composition in the bankruptcy of small commercial enterprises owned by unincorporated debtors, The only feasible alternative to composition in those cases was a liquidation sale in bankruptcy. It was ordinarily impossible to arrange a sale in which the creditors might realize on the going-concern value of the business, f6r the simple reason that the going-concern values inhered in the personality, experience and skill of the owner. Unless the order confirming the composition were to be qualified by a restriction binding the debtor not to try to earn a living at his calling, the creditors had to choose between composition and a liquidation sale in bankruptcy. The goodwill of the enterprise had a market price only in a sale made by the debtor, as part of a transaction in which he covenanted not to compete with his purchaser. Such a covenant is beyond the power of the bankruptcy court, and the good will of the business was not an asset available to its creditors in bankruptcy proceedings, or elsewhere. So long, therefore, as the composition yielded approximately what creditors might hope to receive on liquidation, the composition gave them "all the property" of their debtor, although it was expressly understood that the debtor retained the going-concern value of his enterprise. Composition through bankruptcy permitted him to cut down his debts, refinance them if he could, and keep his business. Yet the transaction was "in the best interests of creditors," because it gave them the equivalent of the maximum recovery in fact available to them. ' The same premise -that creditors should receive in insolvency proceedings not less than the maximum value of the debtor's property available to them on a sale -animates the equity reorganization cases. There it was required only that the sale device employed by the court realize as much for creditors as was practicable under the circumstances. There was no compulsion to reorganize, or to carry on the business as a unit, save perhaps in public utility cases where the interests of creditors were subordinated to the public interest in continued service. If it was feasible to sell the insolvent business at going-concern values, or to carry it on under a management hired or provided by creditors, then the court would look to a reorganization in which control and the speculative chance of future gains were given to the ranking creditors. On the other 295 U. S. 555 (1935) and Wright v. Vipton Branch of the Mountain Trust Bank, 300 U. S. 440 (1937). What concreteness is offered by these abstractions, however, remain to be seen.
108. There are indications in the composition cases that if a particular creditor thought the debtor's offer of a certain percentage did not yield this maximum recovery, the creditor might offer a larger percentage, and take over the business himself. In re Lipman, 50 F. (2d) hand, there were equity reorganizations which resulted in liquidation sales at scrap-value prices, and these too were fair and equitable. 1 0
Despite the fact that Chapter XI procedure is heavily weighted in favor of the debtor, there is no inherent reason why fair arrangements for corporations under Chapter XI cannot satisfy the test proposed. There is no magic adverse to creditors in the requirement that an arrangement be in their "best interests." If the corporation being rehabilitated in Chapter XI proceedings is peculiarly dependent on the old stockholders for management, good will and a reasonable expectation of survival, and if it is impracticable for the creditors to preserve that going-concern value by hiring the old management,"1 0 then an arrangement under
Chapter XI (or for that matter under Section 77B"' or Chapter X) might give recognition to the old managerial group, and to that extent approximate the pattern of result in Section 12 compositions. There is little difference between the problem here and that presented by the composition offer of the unincorporated debtor under Section 12. Under such circumstances, the creditors will maximize their recovery, and an arrangement will be "in their best interests," if they acquiesce in a plan which permits the stockholders to retain some or all of their prior holdings. Their control may be diluted by the issuance of new stock to creditors, or by the creation of a voting trust; but they will receive some place in the new corporation by reason of their being stockholders in the old, despite its insolvency. Such a result will permit them in large part to retain the control and the chance of speculative gain -the good will, the going-concern value of the business -which cannot, under the circumstances, be realized upon by creditors. But even if such cases will be followed stock should be represented only where the management cannot be otherwise retained and where the management owns the bulk of the outstanding shares. The issue to be proved in these cases is more than usually unsatisfactory and impalpable, and the debtor's evidence especially should be taken with suspicion. In re Barclay Park Corp., 90 F. (2d) 595 ( C. C. A. 2d, 1937) .
But if the insolvent business is of such a character that stock control is a valuable asset to the creditors, no arrangement under Chapter XI should be approved which deprives them of it. Then, as a matter of business fact, the financial condition of the debtor corporation is the same as the condition of insolvency normally expected under Chapter X, and the result indicated as appropriate there should be reached. The criteria of fairness stated in Northern Pacific Railway Company v. Boyd and its heirs apply; any other solution would deprive creditors of values which can in fact be made available to them.
The question has been asked: "Is the Boyd case to be controlling in corporate reorganization proceedings instituted under Chapter XI?" The answer suggested is Yes and No. Both the typical reorganization plan drafted in conformity with modern versions of the Boyd case doctrine, and the typical bankruptcy compositions under Section 12, represent applications to different factual situations of the same underlying proposition: that creditors must be given claims to all the debtor's property which is accessible to them. In order to determine whether stockholders must be eliminated from the reorganization of an insolvent corporation tinder Chapter XI, it is necessary first to decide whether the corporation can be reorganized, as a practical matter, without them. If the premise of this argument is correct, the issue under Chapter XI of an arrangement's fairness to creditors and stockholders depends on a factual analysis of the debtor's business, not on a supposed principle of composition embedded in the phrase "best interests of creditors." If there is any way, by sale or otherwise, in which creditors can be given the benefit of the goingconcern value of the business, they should have such values, whether or not stockholders are eliminated in the process. A reorganization plan 6 la Boyd case should be required for an insolvent corporation under Chapter XI whenever the debtor business might be successfully continued without its old stockholders.
But if Chapter XI courts take this view of their function in passing on arrangements under Section 366, they face a difficult series of decisions. The hearing on the confirmation of an arrangement, tinder Sections 361 or 362, is the first direct opportunity the Act gives the court to pass on the issue of the arrangement's fairness, feasibility or good faith. The meeting comes after a suitable majority in number and amount of the creditors affected by the arrangement have assented to it. The court therefore is at the disadvantage of facing a fait accompli, and may feel some reluctance to upset the proceeding. But courts lately have shown increasing willingness to set plans aside despite the approval of large majorities."
2 And it may be that Chapter XI courts will be strict in their investigation of fairness. [Vol. 48: 1, 134 The langage of the Statute, however, will be of little help. In a situation where creditors are in position to take over or hire suitable management, as with many large corporations, and the debtor corporation is insolvent, the court should refuse to confirm any arrangement which does not eliminate the stockholders. Yet if the debtor refuses to propose a plan compatible with the views of the court,a tile court evidently cannot force it to do so, since only the debtor may "propose" alterations or modifications of an arrangement." 4 But the court possesses other powers. After refusing confirmation of the plan as unfair, it may either dismiss the petition, or adjudicate the debtor a bankrupt, and direct that bankruptcy be proceeded with, "whichever in the opinion of the court may be in the interest of the creditors." ' ' But the latter course does not necessarily involve liquidation, and consequent losses to creditors. The adjudication is certainly sufficient basis for an involuntary proceeding under Chapter X. 0 Or if Chapter X proceedings are thought unnecessary, a reorganization could be effected by creditors through a bankruptcy sale, much like a reorganization in equity receivership based on a foreclosure sale, or a sheriff's sale on a creditor's bill, at not less than a fair upset price. The reorganization could eliminate stockholders, and, as in equity, limit dissenters to a share of the sale price.'" There never was any inherent reason why reorganization could not be effected through bankruptcy; and in fact several such proceedings occurredY 114. §363 permits alterations or modifications of an arrangement to U proposed by the debtor; nothing in the chapter permits the creditors to suggest amendments or the court to adopt such changes against the debtor's will. And since Article VIII, enumerating the permissible provisions of an arrangement, does not authorize tile modification of stock interests, it is contended that an "arrangement under Chapter XI" cannot reduce the debtor's equity, despite § 395, unless the debtor consents in concurrent recapitalization proceedings under state law. See notes 84, 86, 113, supra.
1360
115. §376(2).
§ 131(1).
117. In the case of In re Witherbee, 202 Fed. 896 (C. C. A. 1st, 1913 ) the bankruptcy sale apparently eliminated stockholders, unless they paid an assessment. And see Schuler v. Hassinger, 177 Fed. 119 (C. C. A. 5th, 1910) , indicating that it is not even necessary to fix an upset price. But cf. In re Prudential Outfitting Co., 
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THE YALE LAW JOURNAL [Vol, 48: 1334 more, and stockholders less, under Section 77B than under Section 12. It may be anticipated, absent a development of doctrine along lines not so far clearly indicated in judicial opinions, that arrangements tinder Chapter XI will differ from plans under Chapter X in something like the same way. In terms at least of their respective histories, Chapter X differs from Chapter XI in the treatment it provides for creditors and stockholders, as well as in procedure and in the extent to which proceedings are controlled by public agents.
THE COMPARATIVE SCOPE OF CHAPTERS X AND XI
The differences between the chapters, both in procedure and in resulting treatment of creditors, would be easier to explain or defend if Chapter X were applicable to one class of corporations, or one condition of corporate insolvency, and Chapter XI to another. There is sense in having a dual system of reorganization: a simple scheme of quick relief, based on the formula of composition, for the small corporation whose position in the community approximates that of an individual debtor; and a rigorous, full-dress procedure, designed to protect the parties to the complicated reorganization of a large corporation, or of a corporation with publicly held securities.
If there were a clear rule defining the comparative scope of the two chapters, there would be few conflicts in their administration. They could be enforced side by side, fulfilling inconsistent theories, without causing concern. The draftsmen of the Act were thinking in terms of such a rule, but they fell down badly in stating it. The Act expressly links the two chapters. They are evidently supposed to complement each other, providing related systems of reorganization, applicable to distinctly different circumstances. Thus all petitions under Chapter X must state "specific facts showing the need for relief under this chapter, and why adequate relief cannot be obtained under Chapter XI."1l ' No petition under Chapter X is filed in good faith if adequate relief would be obtainable by a debtor's petition under Chapter XI.' 2 ' But in defining the relative scope of the two chapters, the experts responsible for the wording of the Act stopped with this vague declaration: Chapter X applies to the class of situations in which Chapter XI cannot offer adequate relief, and proceedings under Chapter X should be superseded by proceedings under Chapter XI where that chapter does offer adequate 119. § 130(7). relief. 12 ' They omitted to answer any of the questions suggested by their proposition. They did not indicate under what circumstances, or for what corporate debtors, proceedings under Chapter XI would be considered to provide "adequate" relief. They failed to say whether the words "adequate relief" mean relief adequate for the debtor or adequate for its creditors. Most obscurely of all, they put no language in Chapter XI limiting the class of corporations which may seek relief under it, and provided no procedure, comparable to that of Section 147 in Chapter X, for transferring to Chapter X reorganization cases improperly filed under Chapter XI.
The issue of defining the differences in scope between the chapters can arise in two settings: in the hearing under Chapter X looking to the approval of the petition, in which the question is necessarily presented; and in possible proceedings to contest the propriety of a petition filed under Chapter XI.
Prospective Inadequacy of Relief under Chapter XI as an Issue it Chapter X Proceedings
Every petitioner under Chapter X must prove "specific facts," Section 130(7) says, showing why adequate relief could not be obtained by a debtor's petition under Chapter XI. What should be alleged to satisfy the riquirement?
The Securities and Exchange Commission has taken the view that corporations with publicly held securities cannot be reorganized under Chapter XI; it should follow that a petition satisfies the requirement of Section 138(2) by alleging that the debtor corporation has a publiclyheld issue of securities, bonds or stock 1 2 The hearings, reports and debates indicate that those who drafted Chapter XI had no thought so tangible. Corporations are included among those who may file Chapter XI petitions, the House Report explains, to permit "a larger number of smaller companies that are now seeking relief under section 77B, but do not require the complex machinery of that section, to resort to the simpler and less expensive, though fully adequate, relief afforded" by 121. The phrase "adequate relief" w\'as presumably borrowed from subdivision (i) of Bankruptcy Rule 77B-2 of the Southern District of New York. stating that the debtor had to file with its petition or answer under Section 77B an affidavit of "facts showing why relief under § 12 of the Bankruptcy Act is not adequate." Nov. 15, 1935 . This rule applied only to voluntary petitions and answers to involuntary petitions under Section 77B in which the debtor joined in the prayer for reorganization.
122. "I consider Chapter X and Chapter XI mutually exclusive as to the types of corporation with which they are intended to deal, and . . . I feel that any corporate debtor with publicly held securities which resorts to Chapter XI runs a grave risk of indulging in an erroneous procedure, rendering invalid its acts under that Chapter and any securities issued as a result of the proceedings thereunder." Address of Samuel 0. Clark, Jr., supra note 55, at 3. See note 51, supra.
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Chapter XI. 23 This explanation has no support in the language of the Statute. But it does seem to imply that some small companies may "require the complex machinery" of Chapter X, and perhaps even that some large ones may be able to solve their financial problems under Chapter XT.
That view is buttressed by the only concrete suggestion of the Act itself on the issue: that the scope of Chapter XI is to be defined not by the size of the prospective debtor, but by its fiscal condition. For a Chapter X reorganization plan may modify the rights of secured creditors, while under Chapter XI an arrangement cannot do so. 1" 4 It follows that the adequate relief provisions of Chapter X mean at least this: that a corporation for which no reorganization would be feasible without a modification of secured debt cannot obtain adequate relief by a petition under Chapter XI. Thus jurisdiction under Chapter X should be accepted in cases where present fixed charges on secured debt exceed presently anticipated income, or where the value of the property, and consequently the new capitalization, do not exceed the secured debt by an appropriate amount.
125
But the possibility of a feasible reorganization without modification of secured debt is hardly a sufficient or exclusive criterion for fixing a jurisdictional boundary between the two chapters. That test would leave big corporations or corporations with publicly held securities to Chapter XI, if the debtor corporation had a relatively small amount of secured debt, which could be left undisturbed, or where its debt consisted of debentures or notes. No such division of reorganization business between the two chapters can be justified, in view of their basic differences in philosophy and method. Although there is no particular authority for the view in the language or the legislative history of the Act, it should be held that a petition is properly filed under Chapter X for a debtor corporation with widely scattered security holders. Should the test go farther and require Chapter X proceedings wherever the debtor has longterm debt, especially debt divided into small units, like bonds or debentures, and involving a trustee? In the interest of protecting investors, such situations might be held to require the policing afforded by a Chapter X proceeding, whether or not the securities of the debtor were pub- 125. To satisfy requirements of feasibility, a reorganization plan should leave the debtor in position to meet its future financing needs comfortably, by issuing either bond's or stock, as the occasion demands. A large secured debt and high fixed charges will prevent future stock flotations. Bonds will be hard to market in such a case unless secured by a first lien. Since no provision can be made in a Chapter XI arrangement for displacing or reducing the lien of present secured debt to allow for future financing by prior lien bonds, it will be difficult to draft a feasible plan under Chapter XI whez the ratio of secured debt to the value of the property is high. [Vol. 48: 1334 licly held. Should the idea of the potential inadequacy of relief under Chapter XI extend to include any corporation sufficiently large in terms of assets and debts, whether or not its securities are widely distributed? The administrative machinery of Chapter X, with its provisions for reports, investigations, and detailed control by the trustee or trustees, is infinitely more appropriate for the control of large enterprises than that of Chapter XI. Should there be a link between the kind of plan to be confirmed and the proceedings in which it is formulated? It has been suggested that ideas inherited from the Boyd case should be applied in drafting reorganization plans in some proceedings instituted by a Chapter XI petition. 126 It would be infinitely simpler, from the administrative point of view, to transfer all such situations to Chapter X. For the procedure provided by Chapter XI is not designed to force the development of a reorganization plan which eliminates or minimizes the participation of stockholders and junior classes. Only the debtor, for example, can propose an arrangement or an alteration or modification of an arrangement. And the interests represented by the management of a corporation will not often propose their own suicide. Where it is in the best interests of creditors to eliminate stockholders, it is also in their best interests that reorganization be conducted according to the rules of Chapter X.
Prospective Inadequacy of Relief under Chapter XI as an Issue in Chapter XI Proceedings
Amendment or litigation should give some meanings of this order to the requirement that a Chapter X petition be dismissed when adequate relief can be obtained by a debtor's petition under Chapter XT. The obverse problem, of refusing to accept a petition already filed tinder Chapter XI when adequate relief cannot be obtained through such proceedings, presents more difficulties.
So far as the naked words of the Statute go, any person who may become a bankrupt under Section 4 of the Bankruptcy Act may file a petition under Chapter XI. 27 There is no discrimination between corporations in defining the terms of access to Chapter XI. The Act has no test of largeness or smallness, quantitative or otherwise, to justify 
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a court in refusing jurisdiction to a small corporation under Chapter X. And it provides no direct procedure by which a court can refuse jurisdiction under Chapter XI to a big corporation or to any other. The Act makes no provision for a preliminary step in a Chapter XI proceeding analogous to the hearing on adjudication in bankruptcy,' 2 8 or the hearing on the approval of a petition under Chapter X, in which the court might consider the propriety of the petition. 129 Upon the filing of a petition under Chapter'XI, the jurisdiction, powers and duties of a court are the same as if a decree of adjudication had been entered at the time the petition was filed.'
30 On the face of the Statute, the Court has no discretion to refuse a petition under Chapter XI. The Act is drafted as if its theory were that every debtor should have one chance, if he wants it, to solve his financial difficulty by an arrangement under Chapter XI. But the seeming absolutism of the corporate debtor's privilege of instituting Chapter XI proceedings should be qualified by the existence of Chapter X. No petition can be approved as properly filed under Chapter X until the court has determined that the system of Chapter XI could not provide adequate relief in the situation of the case. This oblique definition of jurisdiction under Chapter X can be evaded at will unless a comparable condition is read into Chapter XI. There are strong reasons of policy for contending that Chapters X and XI should be applied as far as possible to different situations of insolvency. Chapter XI should not be available to all corporate debtors, or in all financial situations. If petitions under Chapter X are accepted when relief under Chapter XI would be inadequate, petitions under Chapter XI should be rejected for the same reason; and the prospective inadequacy of relief under Chapter XI should be the same question when presented as an issue in Chapter XI proceedings as when it arises at the hearing on the approval of the petition, in a Chapter X proceeding. Decisions approving or disapproving petitions under Chapter X will necessarily give concreteness to the proposition that Chapter XI proceedings are inadequate and therefore inappropriate for some debtors and some situations. Those determinations should have a corresponding weight in Chapter XI proceedings.
If the Act provides no way in which these issues can be tested in a Chapter XI proceeding, one should be invented. There are several pro-128. "Upon the filing of a voluntary petition . . . the judge shall hear the petition and make the adjudication or dismiss the petition." § 18g.
129. Under § 141 of Chapter X, the judge must enter an order approving the petition, if it is satisfied that it complies with the requirements of the chapter and is filed in good faith, or dismissing it if not so satisfied. Good faith includes the issue of whether adequate relief can be obtained under Chapter XI. § 146(2). On the import of such a hearing under Article VI of Chapter X, see § § 145, 149. See note 3, supra, for an instance in which a Chapter XI court apparently passed on the propriety of the petition soon after it was filed.
130. § 312(2).
(Vol. 48: 1334
cedures more or less implicit in the Act, out of which the courts may, if they wish, devise a method for asserting an attack on the propriety of Chapter XI proceedings. Creditors, and perhaps other persons, may take advantage of the informal practice, recognized in bankruptcy, of permitting interested persons to move, in the bankruptcy proceedings, that an adjudication be vacated and a petition dismissed. The terms on which this maneuver has been recognized fit without squeezing into the scheme of Chapter XI, where the court's jurisdiction on the filing of the petition is made comparable to that of a bankruptcy court on adjudication. In bankruptcy cases persons who have no express right to file pleadings or otherwise to contest the allegations of a petition have been allowed to move for the vacation of an adjudication, or the dismissal of a petition, on grounds sufficiently important to be labelled jurisdictional or quasi-jurisdictional,'
3 1 and the moving parties have successfully appealed from a denial of their motions.1 3 2 The majority of cases in which this extra-statutory practice was recognized concerned issues like the residence of the bankrupt, 33 or the amenability of the petitioner to bankruptcy."' There are cases which go further, evincing a willingness to consider any issue, on this preliminary motion, going to the propriety or potential effectiveness of the court's acceptance of jurisdiction in the particular case. . 2d, 1912) . 132. The denial of such a motion to vacate an adjudication entered upon a voluntary petition was revieable only by a petition to revise, under § 24b. In re Ann Arbor Mach. Corp., 274 Fed. 24 (C. C. A. 6th, 1921) ; lit re Lone Star Shipbuilding Co., 6 F. WV. Va. 1918) , the debtor filed a petition for bankruptcy within six years after a prior discharge. The court held that this fact alone would not stop him from filing his petition; since the debtor scheduled no assets, however, and the bankrupt's "only purpose or object" in filing his petition "was to hinder and delay or defraud his creditors," the adjudication was vacated on motion by a creditor. And see Blackst@ck v. Blackstezk, 265 Fed. 249 (C. C. A. 8th, 1920) .
The impossibility of adequate reorganization under Chapter XI should be a ground for such a motion in Chapter XI proceedings. To support his motion the moving party should show any facts which would tic considered germane in a comparable inquiry under Section 146(2) of Chapter X.M' 3 He may point to the debtor's burden or secured debt, so heavy as to make any Chapter XI arrangement inadequate as an instrument for reestablishing the business' financial structure. The debtor may be a large corporation, in terms of assets, though closely held; or, as with some holding companies and investment companies, small in terms of assets but with widely scattered security holders. Perhaps the possibility of realizing on going-concern values for creditors should be treated as sufficient reason for refusing to continue a Chapter XI proceeding.
It is clear that such a motion would be available to unsecured creditors, who could claim that the relief sought by the debtor would be inadequate as to them. Could a secured creditor appear also, alleging that the approval of an arrangement, necessarily unfeasible under the circunstances, would injure his security, and provoke further default in the near future? Could the Securities and Exchange Commission do so, as proper and perhaps necessary party to a possible Chapter X proceeding, 137 on the ground that a continuance of the Chapter XI proceeding deprives it of an opportunity to fulfill its statutory duties, in a case of insolvency administration in which Congress wanted it to serve?"' Motions of this type, if accepted as proper, ask for a dismissal of Chapter XI proceedings, but in fact seek the institution of proceedings under Chapter X. They might serve as makeshift procedure for testing the propriety of Chapter XI petitions; but courts should not let them be used as collection devices for creditors seeking 100% recovery. 1 31 If a dismissal is granted on such a motion, for the reason that the relief sought under Chapter XI would be inadequate, it should be conditioned on the simultaneous institution of Chapter X proceedings, either by the debtor or by a suitable number of creditors. Only by such precautions can the result comparable to that provided for in Section 147 of Chapter X be attained under Chapter XI.
Perhaps this result -supersession of the Chapter XI proceedings by more appropriate proceedings under Chapter X-could be attained directly by allowing creditors to file an involuntary proceeding under Chapter X. 4° should constitute a suitable "act." Section 3a(6) declares it to be an act of bankruptcy for the debtor to have "admitted in writing his inability to pay his debts and his willingness to be adjudged a bankrupt." A debtor must admit his insolvency or inability to pay debts in a Chapter XI petition.
14 2 And it can with some plausibility be contended that by filing this petition, he has indicated his "willingness to be adjudged a bankrupt." Chapter XI provides that if the judge refuses to confirm the arrangement, or if the judge does confirm but the debtor fails to carry out his part of the bargain, the court may "enter an order adjudging the debtor a bankrupt . . . or dismissing the proceeding under this chapter, whichever in the opinion of the court may be in the interest of the creditors."
The argument marches easily from presumption to presumption: the debtor corporation is presumed to know that the judge possesses this power; therefore its petition indicated a "willingness" to accept later adjudication. The meager case-law 1 44 under Section 3a(6) neither helps nor harms the creditors' cause, for cognate problems could never have arisen until the new Act was passed in 1938. The debtor relief sections added to the Bankruptcy Act in 1934 present no such issue. Section 74 applied only to individuals, Section 77B to corporations. Proceedings under these two sections could be superseded only by bankruptcy, and then on terms expressly provided. 14 Furthermore, both sections provided for preliminary hearings at which the propriety of petitions under them could be tested. But now liquidation proceedings in bankruptcy can bie 141. § 131(5). The creditors' petition may contain any one of five allegations: (1) that the corporation was adjudged a bankrupt in a pending proceeding; (2) that a receiver or trustee has been appointed in a pending equity proceeding; (3) that an indenture trustee or mortgagee is, after a default, in possession of all or the greater portion of the debtor's property; (4) that a proceeding has been commenced to foreclose a lien against all or the greater portion of the debtor's property; (5) that the debtor has committed an act of bankruptcy within four months. Creditors in the situation under discussion would be unable to fit within any of the first four subdivisions of § 131.
142. § 323. Is § 3a(6) satisfied if the debtor has alleged his insolvency, not his inability to pay debts as they mature?
143. § § 376(2), 377(2). It is assumed throughout this discussion that the Chapter XI petition was filed under § 322 and not under § 321--that is. that the debtor had not been adjudicated a bankrupt before filing the Chapter XI petition. If an adjudication had taken place, involuntary proceedings under Chapter X should be available under § § 127 and 131 (1).
144. The cases primarily concern themselves with such issues as the power of directori to admit a corporation's willingness to be adjudicated; the effect of an equity consent receivership on the questions of (a) willingness to be adjudicated and (b) admission ni insolvency; the precise wording of letters written by embarrassed debtors to their creditors. The decisions ate collected in the annotation to 11 U. S. C. A. § 21. Cr 131-140 (1934 
superseded by either Chapter X or Chapter XI proceedings. 4 Presumably reorganization proceedings may not be superseded by bankruptcy except on their dismissal ;147 and Section 147 provides a technique for transferring cases from Chapter X to Chapter XI. But no procedure is provided for transferring cases from Chapter XI to Chapter X. Does the omission mean that proceedings under Chapter XI can be attacked by an involuntary petition under X, or that proceedings under Chapter XI cannot be attacked at all, until the hearing to confirm an arrangement?
An involuntary petition under Chapter X, based on a prior Chapter XI petition as an act of bankruptcy, can superficially be accommodated to the philosophy of acts of bankruptcy. ' And two sections of the Act indicate that the procedure may be proper. Section 379 of Chapter XI, following the sections permitting the court to adjudicate the petitioner a bankrupt,' 4 9 provides that no such adjudication may be entered against a wage-earner or farmer unless such person shall in writing file with the court consent to the adjudication. Corporations in the same predicament are not afforded this protection. And Section 262 of Chapter X declares that if a proceeding under that chapter shall be dismissed, the filing of the petition shall not constitute an act of bankruptcy by the debtor. Chapter XI contains no such limitation. Since in general the two chapters parallel each other in draftsmanship, article headings and many sections being identical, ' the omission may be regarded as purposive.
There may be some difficulties in the way of thus depriving the Chapter XI court of its powers. Upon the filing of a petition, the Chapter XI court has a prior jurisdiction which, presumably, should not be collaterally disturbed. 5 ' The procedure here might give rise to a conflict between two courts acting under the Bankruptcy Act, if the Chapter XI proceeding had been instituted at the debtor's domicile 152 and the Chap- 1370 [Vol. 48: 1334 ter X petition were filed as an original petition at the debtor's principal place of business, pursuant to Section 128. But Section 128 can be rendered inapplicable by giving a broad construction to the preceding Section 127. If a bankruptcy proceeding is pending, then under Section 127 the Chapter X petition must be filed in that pending proceeding." By accepting the proceeding started by the prior Chapter XI petition as a "pending bankruptcy proceeding," ' it is possible to force the Chapter X petition to be presented to the court that has jurisdiction over the proposed arrangement under Chapter XI. In comparable situations, direct action before the court already exercising jurisdiction is required to effect a transfer from one part of the Act to another. Reorganization petitions must be filed in the bankruptcy court if a bankruptcy proceeding is pending;.. and a transfer from Chapter X to Chapter XI is decided upon by the Chapter X court.", a Since the problem here is to repair an omission of the Statute, and to devise a method for transforming a Chapter XI proceeding into one under Chapter X, a construction of Section 127 affording the Chapter XI couit a chance to pass on the issue seems consistent with conventional notions of orderliness in practice, and with ideas of comity. Whatever violence might be done to the wording of Section 127 is justified by the result achieved: the adequacy of relief under Chapter XI might then be considered in a Chapter XI proceeding, as in a Chapter X proceeding, 157 and by a court possessing unquestioned jurisdiction. The only occasion provided by Chapter XI at which the propriety of the petition may be considered is the hearing or meeting to confirm the arrangement. 15 One of the issues upon which the court must satisfy itself before confirming the arrangement is that "the proposal and its acceptance are in good faith and have not been made or procured by any means, promises or acts forbidden by this Act." ' ' i The phrase "good faith" has had an important and elastic history in the administration of 153. "A petition may be filed in a pending bankruptcy proceeding either before or after the adjudication of a corporation." § 127. § 128 does not apply if a "bankruptcy proceeding" is pending.
154. Despite the evidently contrary usage by the draftsmen, there seems to be no reason why a Chapter XI proceeding cannot be called a proceeding in bankruptcy for the purposes of Section 127, in the interest of preventing conflict between courts. 155. § § 127, 321. 156. § 147. 157. Pursuant to § 146(2) in the hearing on the approval of the Chapter X petition. 158. § § 361, 362. If the debtor has obtained the consents of 100% of the creditors, the court can proceed to confirm under § 361 at the first meeting. If the consents of 100% are not marshalled at the first meeting, the confirmation hearing takes place at a date set by the judge, after a suitable majority of creditors shall have assented.
159. §366(5).
Section 77B... and should be broad enough, in this context, to require of the court a decision as to whether the forum is appropriate, and whether the relief proferred by the arrangement and the administration is adequate. But such a hearing comes late in the proceeding, and objectors attacking the propriety of the proceedings as a whole, after the promulgation and acceptance of an arrangement, face a formidable inertia. 1 " ' True, it is the first opportunity more or less directly recognized by the Act at which such objections can be heard. But at this point in the case the objection that adequate relief cannot be obtained under Chapter XI becomes an aspect of the attack on the adequacy of the relief actually offered by Chapter XI: i.e., it is merged with other arguments bearing on the fairness and feasibility of the arrangement as a plan of reorganization." 2 If the result of the proceeding is an arrangement in the best interests of the creditors, the court is unlikely to require the litigants to start over, especially in view of the expense and potential slowness of a Chapter X proceeding.
CONCLUSION
Convenience in administration requires some amendments designed to clarify the relationship between Chapter X and Chapter XI. If it is thought undesirable to deny Chapter XI to corporations altogether, a simple and untechnical procedure should be legitimized in Chapter XI proceedings, analogous to that of Section 147 under Chapter X, by which the Chapter XI court may decide whether the Chapter X[ proceeding should be superseded by one under Chapter X. Transfer of proceedings from Chapter XI to Chapter X should turn on the same facts, whatever they may be, supposed to control the transfer of proceedings from Chapter X to Chapter XI. And Congress should indicate what those facts are, i.e., say more concretely what is meant by the idea that the prospective adequacy of relief under Chapter XI tests the propriety of a petition under Chapter X, and, conversely, under Chapter XI.
These are minimal amendments. It would be preferable to rewrite the chapters more thoroughly. If it is a good idea to have a separate reorganization system for small corporations, that system should be extensive enough to do the work required of it. The court administering such a system should have power to reach secured debts and stock interests, as well as unsecured debt; and it should have fuller duties of supervision than are prescribed by Chapter XI. The result could be 160 [ Vol, ,18: 1334 achieved either by revising Chapter XI, or by excluding corporations from Chapter XI, and modifying Chapter X to meet the problems of the small corporation. At present some of the more elaborate features of Chapter X-the appointment of a trustee and the supervisory report of the S.E.C., for example -apply only to large debtors. An extension of such limitations in the Chapter X proceeding would meet the needs of the situation and avoid present conflicts altogether. If so much amendment is undertaken, why not go further, to reconsider the economic policy of the reorganization chapters? Every statute or body of practice defining the scope of an insolvency proceeding makes certain decisions of economic policy. It fixes the occasions in the history of an enterprise when the enterprise should be terminated or subjected to the strain and expense of reorganization proceedings. And insofar as it provides for reorganization, it offers standards for the financial structure of the reorganized enterprise.
Chapters X and XI together purport to offer a new system of corporate reorganization. However, they do not much change the traditional economics of the reorganization process. There is reform in the two chapters. But it is legal reform of the narrower kind: a practice regarded as inequitable is abolished; a conflict of decision over an old Section is resolved in favor of "the sounder view." Both chapters are new, in the sense of having new nomenclature and novelties of detail in rule and procedure. But neither chapter breaks new ground in defining the function of reorganization proceedings. The revisers evidently accepted without radical modification the historical understanding of what reorganization proceedings were supposed to do, and when they should be instituted. Voluntary proceedings may still be begun when debtors want them begun -a good enough rule, in a free society, for liquidation, but not without danger as applied to reorganization. Involuntary , proceedings are still visited as punishment on debtors who have become bankrupts, or commit what are still in effect acts of bankruptcy. And there is still little assurance that reorganized corporations will be financed in such a way as to minimize the chance of a second failure. Except for three casual and collateral gestures, 0 3 the system of corporate reorgan-163. Reorganization is fitted to the income tax, not without difficulty, by § § 203, 270, 395, 396, and to the Securities Act by § §393 and 264 (see note 51 supra); Chapter X, it has been indicated, favors drastic reorganization plans; and § 216 tof Chaliter X is a lzginning in the direction of a positive policy towards problems of finance. The subdivisions of § 216, however, cover voting rights, the selection of directors, provisions fur sinking funds, annual reports and the like. W\rhile § 216(12) (b) (1) [a plan of reorganization under this chapter . . . shall provide for the inclusion in the charter oif the debtor, or any corporation organized or to be organized for the purposes of carrv ing out tle plan, of-provisions which are fair and equitable and in accordance with sound businc.s and accounting practice, with respect to the ternis. position, rights, and privileges of the several classes of securities of the debtor or of such corporation . . .] is lroad enfough of uneconomic insolvency proceedings. Ideally, such a policy would be expressed by a prohibition in the charter of the new company against any form of capitalization resulting in fixed charges or fixed maturities. All capital returns would be contingent on there being earnings above operating expenses, priority of risk being expressed by priority of claim to income. If habits of finance and of thinking about finance among those who constitute the capital market will keep reorganizers from writing such utopian terms into articles of incorporation, they should at least be required to restrict the quantity or proportion of an enterprise's capital which may be obtained through borrowing. The control of capital structures through reorganization should go further. It is generally regarded as dangerous to have much of the capitalization of a business represented by securities on which a fixed maximum return is payable. Such a financial structure promises a new default with every considerable fluctuation of income, and tempts the directors to speculative managerial policies. If the capitalization of a company carries large fixed or maximum charges, its management, usually holding equities, stands to gain disproportionately from a course of action, however risky, which increases the existing over-all rate of return on capital. And so far no device short of charter restriction has developed for protecting the corporation against its management in this particular of financial policy:
"It must also be doubted that railroad management can in the future be relied upon, without restrictions contained in fie capital structure itself, to keep a reorganized capital structure sound. The investments of management are usually in junior securities, indeed usually in stock. This will accentuate management's natural interest to raise money at the lowest cost possible, that is, through the issue of the most senior securities available at the time. Even creditor representatives in management will be inclined to keep the cost of new money down, at the expense of sending the debt ratio up. This is not at all to criticize either equity or creditor management: the inducements referred to are compelling and it would require a farsightedness beyond the qualities of most human beings to resist them.
"It would therefore seem wise that in setting up capital structures for railroads now undergoing reorganization provisions should be inserted in the new mortgages designed to counteract the inducements referred to, and on the one hand to restrict the creation of additional fixed charges and, on the other hand, to encourage the use of income bonds and stock in future financing." ' Co
Any substantial revision of the system of corporate reorganization through bankruptcy should start with a reconsideration of the economic 
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THE YALE LAW JOURNAL [Vol.48: 1334 function of such proceedings, and should serve the definite policy of making them an occasion to rebuild the financial structure of the debtor enterprise. The plan of reorganization should give management all the discretion it needs to meet the future financing requirements of the business; but that discretion should be restricted so as to forestall the danger of over-speculative business policy, and the waste of premature reorganization.
Only after a reform of this order will we begin to get our money's worth from the reorganization system. As it is now conducted, reorganization is expensive without being altogether productive. The elaborate proceeding yields fees to lawyers, but the litigants come out still with little assurance that they won't be back too soon.
